
Masters Gathering, Hot Spots in Focus

The Statutory Compensation Limit 

for Intellectual Property Infringement 

Will Be Greatly Increased

Registration Obstacle—Similarities 

Between Graphic Trademarks  



IP NEWS

01Beijing - Guangzhou - Shenzhen - Jiangmen - Zhongshan - Zhuhai - Dongguan - Shunde - Foshan - Changsha

          Masters Gathering, Hot Spots in Focus

On June 13th, 2018, Intellectual 

Property Association of Guangzhou 

Development Zone, Jiaquan IP Law 

and Guangzhou Financial Holding 

Group Limited jointly held the U.S. 

Intellectual Property Law and 

Litigation Salon. Mr. Stone Liu, 

director of the Intellectual Property 

Office of Guangzhou Development 

Zone, Mr. Hongchuan Lai, secretary-

general of the Intellectual Property 

Association of Guangzhou 

Development Zone, and over 30 

enterprise executives of the Zone 

attended this event.

The salon was hosted by Dr.Xiuping 

Ou, and we were honored to invite 

Mr.Randall Rader, the former Grand 

Justice of the United State, to the 

salon. As our special guest and the 

heavyweight in the IP field, Mr.Rader 

shared and exchanged ideas with 

attendees in multiple angles on the 

patent and litigation practices.

Later on, Mr. Randall Rader 

introduced the recent situation of the 

U.S. intellectual property protection. 

Also, he gave explanations on the hot 

topics like 1) the standpoints of the 

Chinese and U.S. president regarding 

the ZTE punishment that the 

enterprise executives care about, 2) 

the role that intellectual property 

plays in the human development, as 

well as 3) how should the enterprises 

The U.S. Intellectual Property Law and Litigation Salon Was Successfully Held
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of development area gain better 

development, etc.

During the communication, the 

attendees actively offered their 

thoughts and insights around the 

intellectual property litigation. Mr. 

Randall Rader provided the 

enterprises with his professional 

analysis and answers in allusion to 

their different questions. He also 

further proposed constructive 

suggestions that enterprises need to 

consider their own patent layout on a 

global scale. Besides, the 

accompanied U.S. attorney Ben 

described the changes in the U.S. 

court's interpretation of the 

defendant's location and the 

important effect  consequently arisen 

by such changes. He also gave a 

detailed analysis of the three 

prohibitions in the 337 investigation, 

and further introduced the 337 

investigation data in the United 

States.

Mr. Randall Rader supplemented the 

recent situation about the 337 

investigation that the Chinese 

enterprises have faced in the U.S. 

Based on the different judgements 

between the Shenzhen and California 

Court regarding the  lawsuit of 

Huawei and Samsung, Mr. Randall 

Rader proposed an idea that setting 

up an International Arbitration 

Center, in order to solve the 

multinational prosecution problems 

of transnational litigation cases.

With positive discussions and 

exchanges on the better realization 

of IP protection, the salon was 

successfully held, which provided the 

enterprises in the development zone 

with important suggestions on IP 

protection.
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The Statutory Compensation Limit for Intellectual 

Property Infringement Will Be Greatly Increased

The State Council held the executive meeting on 30 May 2018. It was pointed out 

in the meeting that the legitimate rights and interests of foreign capital should 

be protected by cracking down on the acts such as infringement and 

counterfeiting, infringement of trade secrects and malicious trademark 

application, etc., to substantially increase the statutory compensation limit for 

intellectual property infringement.

The Legislative Work Plan of the State Council of 2018 made it clear that the revised 

draft to Chinese Patent Law will be submitted to the Standing Committee of the 

National People's Congress for deliberation. This revision mainly addresses the 

outstanding issues in the implementation of the Chinese Patent Law, and solve 

the problem of “low compensation” in the past by establishing the punitive 

damages system for infringement, which significantly increases the cost of 

violating the law, to bring the legal deterrent effect into full play.

Excerpt from China Intellectual Property News



China Practice

04

On November 14, 2016, Shenzhen Moikit Network Technology 

Co.,Ltd., as an applicant, entrusted the application of trademark 

No. 21889880 “     ” to Jiaquan IP Law for filing with the China 

Trademark Office (CTMO), designating goods “bottles, cups, 

magneticial cup, jugs, glasses [receptacles], drinking bottles for 

sports, mugs, tea cosies, heat-insulated containers for beverages 

and insulating flasks” in class 21. On July 25, 2017, the office 

issued a refusal against the aforesaid application of trademark 

“     ”.

Summary of grounds of rejection: the aforesaid graphic 

trademark was considered similar to cited trademarks 1 and 2 

for similar goods. 

Within the statutory time limit, Moikit Co. authorized Jiaquan IP 

Law to apply for a review with the Trademark Review and 

Adjudication Board (TRAB). On April 13, 2018, the TRAB decided 

that the applied trademark “     ” and the cited trademarks 

were distinguishable from their graphic compositions and 

overall visual effects, therefore dissimilar. In accordance with 

article 28 of the Trademark Law, the TRAB eventually ruled that 

the applied trademark “     ” should be approved for the 

preliminary examination. The case would be transferred from 

the board to the Trademark Office for settlement of the relevant 

Case Review
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Registration Obstacle—Similarities 

Between Graphic Trademarks

Xiangbo ZHENG
Trademark Attorney

Mr. ZHENG is a bachelor of 

law and a trademark 

attorney. He joined Jiaquan 

IP Law in 2017. 

Mr. ZHENG has been 

engaged in the work of 

intellectual property agent 

for domestic trademarks 

since 2014, including 

trademark registration, 

retrieval and analysis, review 

of refusal, opposition, 

invalidation, non-use 

cancellation and replying in 

all prosecution procedures. 

He is skilled in providing 

protecting and planning 

projects of trademarks for 

companies, giving solutions 

to the existing problems in 

the company trademark 

system. 
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Trademark 1
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Trademark 2



05Beijing - Guangzhou - Shenzhen - Jiangmen - Zhongshan - Zhuhai - Dongguan - Shunde - Foshan - Changsha

China Practice

matters.

(1) The composition and overall appearance 

should be the keys of deciding similarities 

between graphic trademarks.

(2) When comparing a graphic trademark and a 

composite trademark, both similar components 

and overall composition should be taken into 

consideration. 

According to Trademark Examination and 

Adjudication Guideline, part 3, rule 1, standards for 

deciding similarities between graphic 

trademarks: graphic trademarks that share 

resemblance on compositions and overall 

appearances and meanwhile would easily cause 

misidentification among the relevant public 

regarding their respective source of goods or 

services should be considered similar. 

Interpretations of Supreme People’s Court to Several 

Issues Regarding Applicable Laws for Adjudicating 

Trademark Civil Disputes 

Article 10  In the light of Paragraph 1, Article 52 

of the Trademark Law, whether trademarks are 

identical or similar should be based on principles 

as follows: 

1. Base on the general perception of the relevant 

public; 

2. The comparison between trademarks should 

be focused on both their overall appearances 

and prominent components while conducted 

under separate observations;  

3. The distinctiveness and popularity of the 

applied trademark should also be taken into 

account. 

1. In expounding the elements that compose the 

artwork, it is necessary to understand the basic 

types of figures, such as linear figures (straight 

and curved), closed or unclosed plane figures, 

concrete figures (plants, animals, figures, 

necessities, etc), abstract figures, etc. Between 

the similar artworks that are not duplicated, 

there should more or less be some difference of 

their components. In the discussed case, there 

are two different kinds of components which are 

linear figures and closed plane figures. (“     ” is 

a linear figure of one stroke, while cited 

trademark 1 and 2 are composed of two or three 

closed plane figures). We should distinguish 

them by the types of figures as much as possible. 

2. For expounding and distinguishing the overall 

appearances, the standard based on the 

public’s general perception would be mostly 

applied. Word trademarks are usually 

distinguished by their fonts, pronunciations and 

meanings. As for graphic trademarks, in the 

discussed case, we could interpret the distinction 

with the intuitive impressions. In actual use and 

presentation of graphic trademarks, consumers 

tend to memorize and distinguish the brand 

images by associating. The applied trademark   

“     ” could be understood as a sort of abstract 

symbol; whereas the graphic element of cited 

trademark 1 “         ” intuitively appears more 

of flowers or eyes, and “      ” of cited 

trademark 2 is more likely to be associated with 

Focus of case examination

Legal Basis

Conclusion
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the image of cat ears. 

3. For cases that graphic trademarks resemble 

composite trademarks, we could try analysing 

their overall compositions. Graphic trademarks 

have the natural and single recognizability, 

namely “visibility”. When presented in the 

market, the distinguishing methods for such 

trademarks would be relatively limited comparing 

to those readable and visible composite 

trademarks. The consumers and relevant public 

could easily distinguish the composite 

trademarks right away by the readability of their 

word elements. 

In summary, with the discussed case, we are able 

to conclude that judging the similarities of 

figures should not only conform to the 

examination foundations related to graphic 

trademarks, but also be associated with the 

rational thinking of actual distinction. Even 

though this is an individual case and does not 

cover every resembling situation of graphic 

trademarks, it is still possible for us to grasp the 

commonality of those similar cases with the 

correct direction of understanding and rational 

thinking of distinguishing. 

Impediment for obtaining certified registration 

that is caused by resembling of graphic 

trademarks could be more difficult to be 

overcome comparing to word trademarks. 

Normally, the applicants spend huge amounts of 

money or time in designing the graphic logos 

that present the concepts of the company or 

products, and are eventually faced with rejections 

during the judicial process of examination. 

Despite the opportunities for reviewing, the 

obtainment of certified registration would be 

prolonged without doubt, while the chance of 

success could not be 100 percent assured. Does 

this mean that for those companies which are 

fond of graphic logos, there is nothing they can 

do? In fact, that’s not true. In our opinion, they 

could always start with the risk control in early 

stage. First, a retrieval for the applied artwork 

needs to be done. Second, to lower the risks of 

being refused, designers should cooperate with 

the trademark agents to revise and coordinate 

their ideas. Moreover, entrusting a trademark 

agent for the package service that includes 

design and application for customized 

trademarks is also an option. 

China Practice
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