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According to Clarivate Analytics, 2016 records a lower

growth rate in scientific research and patent development

compared with 2015. But the number of invention patent

applications still shows an increasing trend, with the

published patents increasing to more than 2.6 million.

The State of Innovation Report 2017 focuses on 12 major

industries as below: aerospace and defense; automotive;

biotechnology; cosmetics and wellbeing; foods, beverage and

tobacco; home appliances; information technology; medical

devices; oil and gas; pharmaceuticals; semiconductors; and

telecommunications.

The following shows some new discoveries in the Report:

Consumer goods (foods, tobacco, brewing and cosmetics),

life sciences (biotechnology and pharmaceuticals) and some

high-tech industries (aerospace, semiconductor and IT) lead

the trend of innovation.
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Although global innovation activity continues to keep a growing trend, its growing speed seems to

slow down. The number of invention patents rises by 8% from 2015, with a lower rising rate compared

to 14% last year and an average 12% from 2011 to 2015. In 2016, China’s new invention patents still

account for 68.1% of the world’s total amount (based on the patent statistics of DWPI). The main

reason of the slowdown may be caused by China, since the country’s invention patents account for

over 60% of the world and its market has reached a plateau. From 2015 to 2016, the rising rate of

China’s invention patents is only 9%, far lower than 25% between 2014 and 2015. This could be

probably due to the slowed-down rising rate of research and development investment in China caused

by the sluggish growth of China’s economy.

In spite of the decelerated rising rate of China’s patent activities recently, the average growth of

invention patents in China in the past decade still keeps a high level as 22.6% (based on the patent

statistics of DWPI). Compared to China, the patent rising rate in other countries and regions remains

stable between 2007 and 2016, with an average annual growth of only 0.3%.

IP Update
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How to Identify the Authenticity of Network Evidence

Jianming FENG of Jiaquan IP Law

Case Review:

A science and technology company in Jiangsu Province (hereinafter called the Defendant) filed a patent

invalidation request against one design patent owned by a manufacturing company in Zhongshan,

Guangdong Province, (hereinafter called the Patentee ) due to the fact that the defendant is suspected of

infringing the Patentee’s design patent right. The main evidence submitted by the Defendant is a notarized

document to an online video on Youtube, which is used for proving that the aforesaid design patent right

has been publicly disclosed before the date of filing and therefore is lack of novelty.

The Patentee entrusted Jiaquan IP Law to respond to the invalidation request. After analyzing the

evidence and grounds put forward by the Defendant, our patent attorney filed the response with main

arguments as follow:

1. Online video is of the feature of alterability. The exact uploading time of a video is possibly not

corresponding to the content of the notarized video since the video’s uploading time and the content can be

altered after being uploaded.

2. There is no specification regarding which version is the one that the online video editor used in the

notarized document. Different versions of a same video editor have different functions and can achieve

various editing effect. As we all know, video editors are updated frequently, thus, the notarized document

can only prove the online video editor’s functional status the moment when it is being notarized but not the
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functional status prior to the date of notarization.

3. Users on YouTube can adopt other methods and approaches to alter uploading time and content of the

uploaded videos in addition to the video editor provided by the websites itself. Therefore, the exact

publication time of the video as evidence cannot be confirmed.

4. The notarized document only shows the new edited and uploaded video. Though the time under the

title of the new video has changed, this video is stored in the personal account section on YouTube, and the

entire operation process and screenshot of the website in the USB does not show pages that the public can

browse after the new edited video is uploaded. That is to say, it is hard to confirm that the original video

after being edited and uploaded will not cover the released pages for the original video but will generate

new release pages with new release time instead.

In conclusion, based on the contents of the notarized document, it is not sufficient to prove that content

of the video has not been altered since its release time as shown.

Finally, the Board accepted our attorney’s opinion and did not recognize the authenticity of the network

evidence provided by the Defendant. The design patent right is therefore maintained.

Legal Basis:

Patent Law of the People's Republic of China

Article 22, Section 2 Novelty means that the invention or utility model concerned is not an existing

technology; no patent application is filed by any unit or individual for any identical invention or utility model

with the patent administration department under the State Council before the date of application for patent

right, and no identical invention or utility model is recorded in the patent application documents or the

patent documentations which are published or announced after the date of application.

Our Comments:

When identifying the authenticity of network evidence, factors including the manifestation of network

evidence, the internal management mechanism of the website, the interest relationship between the

website and the parties, the formation of the network evidence, the storage of the network evidence, the

transmission and reception of the network evidence, the collection of the network evidence and the

integrity of the network evidence should be took into consideration. Only when the network evidence is

identified authentic based on the aforementioned factors, will the trial review board determine that the

time shown in a notarized document is the real release time of the evidence. That is the so-call “date of

publicly disclose” in the Patent Law of the People's Republic of China.

China Practice
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Jianming FENG | Patent Attorney / Litigator

Mr. Jianming FENG, partner and manager of the Patent Department of Jiaquan
IP Law, was awarded “Four-Star Patent Attorney 2016”.

Mr. FENG specializes in patent application and prosecution, patentability and
validity analyzing, invalidation as well as patent infringement litigation. He has
successfully dealt with many patent invalidation cases and patent infringeme
nt litigations and has safeguarded the legitimate rights and interests of our cli
ents. With his wide range of knowledge on patent application and prosecution
process as well as rich litigation experience and technology background, Mr.
FENG always wins a good reputation among our clients.
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